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2 Qlskel Frle] AA| b, AR % Barel AT H sk e o} M
oy itk g HA mi sefe] o)ste] SWAHE I o7} 9
A, 48 & =t AED A R 458 Bl SYstel /A HA
ShUst 2% Ggel By £ gvh'm FAI ek v @y 7]
247 ASFAS R A5l FAAY A42T AP Aoty =
Aurd el AL 97 glol S BelHow FYshe AL FA
7] Siskel =AY A4EE AT Aotk BeA o] FHL GAH
o ZRolA ¥ u) G FNS T A9 Gl EAsck Ak 4
Auredgo] FART e Fe s 1% (Bloom & Brodin, 2006:

15; Davies, 1999: 550).

ojF M HYAS Z4F BAS Soto] AW FHFFY dE <l
A&7] N EsFA T o] GAF o d o2 A 71543 exigent circumstances
exceptions),10) | 3o 4=HFE <=M (searches incident to an arrest), A} =}
9} Eglo] £ AM(car and container searches), M ™3l =] 23 (plain
view doctrines), = 7dol Al =22 o 9] (border search exception),!l) & 9]
(consent) s°] T2 A& Jok(AAGT A2 Allen & Stuntz &
Hoffmann & Livingston, 2001: 406; Dressler & Thomas III, 2010:

211-344). o] T AFFGNA Ax-FEol oetA] &2 FHAA G55

=M= ofy Huh gl AA L 3okl 9sle] ik
A, AE A B AXE A 9 dgE Edo] 543}
745 %ol Wi olxE ofY

9) HdW AW 7|xAE A BA o2 Fd9 S FEeE e giE gl A
o7 ®oY,

10) 2133 clslo] w2, Fe olfol 7]zste] Mol Aol Qi IS
sp7] 918 A7) A} FA9 Baolt TG Zejdrhs Wl 9 49l 9
A g Aol S8R v DPUHAL AR oslT AEA Sl A
s gk vlFlAE AR Qe Bete] A ol FAF T g
e EA BIF ol %7k QT AFNE T ABAE 9 Qo] FAskE Aol
sg3o] Gk Al B elsle] TAZE WA, AFAL 1EHE ML 9)
oms el AZHA olf7} Gtk 2ok Bl AEA dlofE Zefolu]

Al 717 gt Ao T 7RA7F AT (ES, 2009: 378).

11) =7elMe] ajolel] maw, v W2 S0]9= ARt Akl tejr= Gl
e ol glol Aol Theditt v tiHA2 ofed =7 FAs S7He]
A71nz el eyl st gEstelgiet. -l ofe g FAel= F 7HA Al
of gtk A, FAo] Al FstoAof s A, S oRRYH Fojew &%
I Abol =7bel]l ik ofWl f1Fol @Estolof dtks AeltHET, 2009
379).
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Azt PAEe] 53] Plain View 93 o] F&w
Plain View ¥ o]gt =AL7] o] X H e} A
Aok Ulell Boli= E7lo] Wz el whedol

BG flo] olE 5T F Av}t A

2005: 241-250; ¥1edAd, 1999: 175; 2.992], 2009: 15). & F¥E== A9

FAA A& AuE W dwaRle] #Ed ¢ = WIS

TAAZE ol & oiWEty & Th A Aud AL v AR Adx
7F &8k Ao] ofdeks FHAA vEE Aot (Bloom & Brodin,
2006: 22). °] Y= 741114 M5 sol W A FAE F8es
ol obyet FALZ o]l AR EAl AT FaolA A LA FA=
of thste] 94 slel %‘?ﬂw A& 58T

of gl A&7 A% 2o wM O FAHe] s HED 5
A= A F el Z“ﬂ*ﬁ}ﬂl =geidls A, @ #EI 30 diste] AR
of =214 "ol s A, @ F7HA A 2AF 8le] o

A= 5ol 442 93| (immediately apparent) &
5ol AZ%3 JtH(Plain View Doctrineol| ¥3}o] zpAI S A
Brodin, 2006: 15-172; Dressler & Michaels. 2005: 241-250; #7]<=, 2008:
17 o] 3}, WedAd, 1999: 175, W%, 2014: 255; o] H-&, 1983: 2; ==, 2003:
776, F X1k, 2013, 115-120 ©]3k Aﬂi 2010: 75-78 ).

Plain View 22 Al Zbell o] gt gl 1k o 1‘410}04 G 9= 4
S egon), Faes vy ugedel AW ope 37, ¥4, &
of @ WU wHe A Hhstel gskm Ak 7IE, 2008

) rlr

20). 53] Plain View ¥ 29| EX <l A (inadvertency)132] 2743 ¥
718t tH(Citron, 20060 406). LH AW @Fo] frESE7] A=
dEo] 54 E ool drte v Y A4z WA 88 F=3)
7] ko] S-AAd e axdeo]l dastH, o] 8& HI|FoEN oA F
& g4 (exploratory) 29 7S ATt A= vl Fo] A 7]H

12) A7 FAPe] BEAS AR 98k
T o] AT Fet ARIARA ]-o f':
SAE QALY FAR G glo] ¢ .

13) ‘A ol& FA7 @] Ayt —?&145 5}‘—2 Aol d71A A §-3] <
AsE A4S Wit} o) Tl $2A(fishing expedltlon) w25} 3L o]
frite] 9 gle 44E AYISE F dve 9F51& E25sb] 98 Aot
(Dressler & Michaels. 2005: 247).



1 A (Dressler & Thomas III, 2010: 301).

2. =9 44

dre A& L HAE AN gk A (Police and Criminal Evidence
Act: PACE)oll A Tl A ZAl A ol F-ste] =2 11gAddd LA o
T 9 4 FAS 85t v PACE A18xAA= &84 <A

stol ] AEE Abgol A T welsh FAaE FAY F AR 5§

g =
gomn agEel putss G fle s wske] srAsHL Q1Y
PACE AI32%0] w2 v oja7h A4l B glel sd& st
W oAlzE At Ao &R gle BY B5E w71 98 Ak
& ole 2 B e SAY 5 9de 24 5o distels
B Ao e FAel sFete, of A 7 fle el st

=do] B A AALe] g7 osk= Aol dF ol Fg
Bg-ol= HAke] BME glo] 4 E s&stal Utk 54U FALEH AR
Z A1 A= “Falgre] f5E W o, INFS 83e AT
o= Ao 1o REIFARFARAY A152x)% 7Hestrh."ekal 14
stal At o] W FS S5k Aew WA ¥ES we A AUt
AHEA H= A 2E A9 A A(bei Gefahr im Verzug)e 938 S <9

14) 99 A4S g9y £& e FAAES 93 7|EgEe %
Convention on Human Rights)oly &8 52 S8l =] g
o] FAH Q] 7]+ PACE] HAIEo] gt} PACEE H
i] B %@%ﬁ”}ﬂ«] Axg A8 Ttk JoemE o] mpgoale] AFEel dsk
Bl ofugl PALEAAY S A0 BIPME F23 ‘/]EIE'. Mﬂ At} Egk PACEE
ATFFE(Code of Practice)¥ tiEo] ZAzA dYale] A4 oﬂ—ra sl F
23 V)Folng, e AHo] o5 9’]‘?}5‘}% AL, ”J/\} 9 AAAJe] o7
oh:}.
15) PACEAAE IR XA} Fa df £ #Aeshes FholA AEHA Fezie AL
of gRbe 1 o] S tﬂ%o}j e, o] HeflA U]%J A x-S 3 thE,
16) gy | ] 4311"1”& 7Vesi, o {TELO 33} o= HARSE 2 AL
Z)o) o)M= 7}ssit). ]5& A2l o g HY=,
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of ol ol thit ARFAALE ffste] FAIEE S A

#AAALES ZA 0l 7] A slo]oF $+th(Roxin & Achenbach,

2006: 65-66) AFF-9] AP A EAAAZA AXQ o] o]o Al WAl

e A o] BH (S A8 A23D) E] 3 tEE] o B
o

ABA(EZ A33H8) =& FAsIL Q)

Wolo] Wae wkx 9y Azl A e E F83 4 9l A
T Fgsta Qul =W A108% A1 A= FA o= 2P Aol v
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<ABSTRACT>

A Critical Review and Legislative Remedies of

Seizure and Search

Baeg, Sang Jin*

Search and seizure is the indispensable means to discover and secure
evidence during investigation. However, as they involve violation of
human rights inevitably, regulation through principles of warrant
requirement and due process should be followed.

Nonetheless, search and seizure without warrant is allowed due to
urgency in investigation, but as this is very limited, there are many
obstacles to realize discovery of substantive truth and Offizialprinzip. As
a matter of fact, as our Criminal Procedure Code does not approve the
independent emergency search and seizure, emergency arrests are
unnecessarily abused many times, even when simply securing material
evidence is needed without the need to arrest, and result in violating the
principle of proportion. In addition, while a search and seizure warrant
legally issued is executed, when evidence related to the incident but not
written on warrant is discovered, or when evidence related to the other
crime is discovered, it is not allowed to confiscate the evidence even
when the proof is likely to be discarded or concealed.

Therefore, after investigating the search and seizure system under the
current Criminal Procedure Code from a critical point of view, this study
reviews search and seizure of various countries and suggests legislative
remedies to facilitate securing evidence by the investigative agency
using proper mean based on the research results. Through this, this

study tries to contribute to realizing criminal justice, through balance

* Professor Dr. Jur. Division of Law & Police, Busan University of Foreign
Studies
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between the private benefit of the constitutional human rights for a

person and the public benefit of realizing the state punishment power.

Key Words : seizure and search warrant, warrantless seizure and
search, independent emergency seizure and search,
plain view doctrines, doctrine of warrants






